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IN THE HIGH COURT OF MAEHT}L PRADESH PRINCIPAL SEAT
AT JABALPUR,

Writ Petition No.2506/09 [P.1.L.]

PETITIOMNER = Shaillendra Pradhan & another.
Vs,
RESFPONDENTS s Election Commission of Indiag

and others.

RETURN ON BEHALF OF RESPONDENTS NO.1 & 2:

The respondents above-named while
vehemently opposing the pe‘ril"ricm submit their return as
under:-

1 : That the present writ petition has been filed
as pro bono publico calling in question the use of
Electronic Yoting Machine (hereinafter referred to as
EvMms for brevity] in the Lek Sabha elections and
assembly elections of the States, by the Eleclion
Commission of Indig, on.the grouvnds thal there is no
security check up prescribed, some foreign countries
have not  accepted |Jhe use of wvoting
mm:h'mes,-’elem.mnic voting., there is no fool prool
svsterm fo secure :I:crr:—:-cmess of the exercise of voting
right and. as such, the use of EVMs for the elaction is
unwarranted, unjustified and is in foct violative of voting
righfs of the Eleclors. It is contended that no security
analysis of hackakility/tamper proofness of the EVMs has
ever been carried out by any experts at any time during

the past one and d half decades and, therefore, it is

I
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alleged that since there is no parficular system
developed for registration of a voter's vote correctly
and accurately, such use of EVMs  is unjustified. 1t is
alleged that the use of EVMs is causing loss of foith in
holding of free and fair elections in the country. On the
basis of these allegations, IH"!IE orayers -are made to the
effect that svitable writ, order, direction or command
be issued fo the respondents fo get the EVMs tested,
verified and oavudited by competent independent
agency having expertise in sucn'emlu-:ti:::—n.' It is also
claimed thal an appropriate, writ, order or direction be
issued directing .’rhe respondents to get Ihmrauéh
examination of hackability and tamper proof of EVMS by
compefent independent agency having expertise in
such field. A direction is !furlher sought for thorough
examination of system and procedure of fraining and all
matters related to the use of EVMSs in polling booths in
particular on possibilities of malicious damages and the
sald  examination be conducted by independent
agency having expertise in the field, A furfher direction
is sought to provide for voter variobie audit trail inlmll
glections when EVMs are used. A direction is scught to
the effect that the respondents No. 1 & 2 be

commanded to act Gccmcfing te the reports submitted

F ]

by such Independent agencies.
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2 - That on similar pleas as in the zpresent petition, a
petition was filed before the ljmn'cake supreme Court of
India by Shri ¥.¥. Rao and cthers being Wril Petition
(Civil) No. 292 of 2009. The Apex Courl after hearing
directed the petitioners in the said case to represent the
metter before Election Commission of India and
disposed of the petition vide order dated 27-07-200%.
Copy of the order is Document R1. Based on this arder of
the Apex Court, the Hon'blie Bombay High Court and the
Hor'ble Madras High Court have alse disposed of in the
same time, the wril peﬂticnsl filed before them raising
the issue of alleged tamperability of the EVMs. The,
Hon'ble Bombay High .Cauri disposed of writ petition [FIL
Ldg No. &8 of 200%- Dr. Tushar Jagiap and c:-rhers.‘is.
Election -:.c:mmissimn af India and others), vide order
dated & August, 2009 and the Hon'ble Madras Hign
Court disposed of writ petition No. 14146 of 2009-
[Pattali Makkal Katchi ¥s. Union of Indio and cthers)
vide order dated 12h August, ED_DE‘. Copy of the order
of the rHc:vr‘.'bI'e Madras High Court is annexed as
Document R2,

Some other persons had also made similar
allegations, Respondent No. 1 has already invited such
~ersons to demonstrate as to how any tampering was
possible in EVM. The pe1i1mnrs|:3 in the present petition

were also called upon to demonsirate the means of
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tampering in EVM, by letter dated 22-07-2009. copy of
which is Docyment R3, The preseni petitioners, in their
letter dated 28™ July, 2009 (Pecymen] R4) contended
that the offer mode to them for demonstration ol their
claim betfore the Elaction Commission when the patition
was pending before this I-‘nn'ble High Court was
improper and amounted to contempt of this Honble
Court. The answering respondent, in its letter dated
31 July, 2009 (Decyment RS) explained 1o the
pelitioners thel the offer was in accordance with the
order passed by the Hon'ble Supreme Court in wrif
petition [Civil) No. 292 of 2009. The peflitioners then
wrote to the Election Commission staling that they
would appear lor the demonstraticn if the Election
Commission bears their Hr::mlsses for their travel. The
Election Commission informed the pelilioners by its letter
dated 25" August, 2009 (Decyment Ré) that the Election
Commission would not bear the expenses. No further
communication has been received from the pelitioners
s0 far expressing willingness 1o demonstrate their clgim
of tamperability of .1he EVMs.

., : In view of the above. it is prayed that this Hon'ble
Courl may be pleased o dispose of the present petition
with similar direction to the pLﬁtinnﬂfi herein as given

by the Hon'ble Supreme Court, as mentioned above.
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4 : That withoul prniudlcaliu the above prayer, it

is submitted that the entire allegations made by the
petilioners are misconceived being based on misleading
statements. A fool-proof system of use of EVMs haos
peen developed by the Election Commission of Indio
with the assistance of respondents No. 3 & 4 which are
Government of Indla undertakings with proven track
re-.:nn:; ond expertise in the field ol eleclronics. For the
reasons delailed hereinaftfer. the enlire petition is liable

to be dismissed :- A

4(A) : That for proper cppreciation of the issues it is
relevant to stale the legal provisions relating to the use
of EVMs for elections and the history of use of EVMs in
the eleclions in India.

Section 61A of the Represeniation of the Peopile
Act, 1951, os inserted by the Represenioction of the
Feople [Amendment) Act, 1988,

provides for use of EVMs for recording and
counting of voles al eler:t'afun's. Section 41A s
reproduced below:

: 61A. Voting mochines ai  elections.-
Notwithstanding anything conicined in ihis Act or the
rules made thereunder, the giving and recording of
votes by voting mochines in such monner as may be
prescribed, moy. be adopted In such constitvency or
constituencies as the Election Commission may. having

regard to the circumstances ol each case, specify.
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Expianation- For the _purpose of this section,
"voling machine™ mecns cony mochine or apparatus
whether operoted eleclronicclly or otherwise used for
giving or recording of voles gnd any reference to a
ballot box or ballot paper in this Act or the rvles made
thereunder shall, save as otherwise provided, be
construed as including o reference 1o such voling
machine wherever such voting moachine is used at any
election.”

The rules framed in lerms of the provisions of the
above quoted Section é1A, are contained in Rules 49A
to 49X ond of the Conduct of Election Rules, 1561, as
inserted vide the umnﬁdmam j-mde to the said Rules in
1992.

4(B) : The EVMs were developed in the Ilale
seventles. On the recommendation of the Electoral
Reform Commifiee [ERC) sef up by the Minisiry of Law
and Justice of Government of India in 1990, an Expert
Committee comprising of Dr. C. Roo Kasarbada, then
Director ER & DC. Trivandrum, Professor P.V. Indiresan
then with 1.I.T Delhi and Professcr 5. Sompath, then
Chairman, R.A.C., Defence Refearch ond Development
Organization, Ministry of Defence, Sena Bhowaon, New
Delhi. was set up to evcluate the EVMs. Shri §.5ampath

was the choirman of this commillee. After studying and

evalualing the EVMs, this Experts Commiitee certified
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that the EVMs were tamper proef and fit for use in
elections. A copy of Expert Committee Report is
produced as Document R7 for perusal of this Hon'ble
Court. After elaborate tesﬂhg and use in the phased
manner, in different parts of country in selected
consfliuencies In 1998 and 1992, gall elections 1o
Legislative Assembly and all bye-slections of both
Legisiative Assembly and P:Jrl.icm'len’r held from the vear
ECIG.D onwards have .baen conducted by using the EVMs
The . Use cf.E‘JMS was universalized in g countrywide
general election in the year 2004 and acgain I"t 2009,
when the country-wide general elections to the Lok
sabha were conducted by the Election Commission of
India using the EV¥Ms in all pelling stations in the country.
The use C:_F EVMs in the election has been accepted as
foclproof, user friendly and reliable.

Technelogical Safeg uérda

4(C) : The microchip, which is the brain of the whole -
system <can never L_':-e replaced witheut damaging it
which  will maoke the machine inoperable. The
programme is writlen independently .':-"I the assembly
language of the microprocessor by the two ,c:-ublir:.
sector Corporations, i.e. Electronic Corporation of India
Limited and Bharat Electronics Limited and fused on the

microprocessor  unil at  the facility of the chip

manufacturer, Hitachi Corporatien, Japan in the case of
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ECIL and Microchip Cnrparuﬂm} USA in case ol BEL.
Manufacturing of such customized chip as is required for
Election Commission EVM is not oavgilable in Indic.
Once fused, the instructions connot be altered or
overwritten by anyone including the persons writing the
programme. This process 15 commonly known as
firmware. In the case of EVMs. the microprocessor chip
is soldered directly on the printed circuil motherboard.
Since the distonce belween the contocts are too small
to be handled even by highly skilled workers, the actual
placement is done using machines with in-built robotic
arms and conlact leads are wave scldered on fo the
motherboard. It is infeasible for the chip to be replaced
through any process without damaging it. which will
maoke it dysfunctional. The record of voles cast is
relained in the memory of the EVM until it is erazed for
use at some submqu.ani eleclion.

There is an inbuilt provision for taking a print of the
voles polled in an EVM using o device called decoder.
But this can be done under the inw only on a direclion
by a competen! court. In this process. the print oul of
the voles recorded| indicating the serial number of the
candidate for whom the votes hove been casl) in the
serial order ol casting of votes can be token. By
comparing this with the Enrrias. in the register of volers

(Form 17A), which conlgins the sericl number in which
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each voter cost his/her vote, it would be possible to find
cut the votes cost by each individual voter shovld this
be required by any covurlt in the event of any dispute
regarding any bogus vofing ond so on. However. as
stated above, this provision ol delcau'ing is resorted to
only on the orders of the Courl, and noil otherwise as
the issue of protecting the secrecy of voting s involved
in this.

Elaborale testing and checking prolocels are
followed in both the P5Us fo ensure the reliability and
functionality of the EVMs before dusspoich 1o District
Election Officers for use.

4(D) : Administrative measures

Aapart from the technologicol soundness of the
EvMs, the Election Commission huls in place elgborate
administralive procedures to ensure total transparency
and prevenlion of any misuse, or mishandling of the
EVMs.

The EVMs are slored in sale cusicdy of the District
Election Officers [DEOs). Before an election, the EVMs
‘o be used in the election are first put to rigorous pre-
election inspection and lesting by the technicians of the
manufacturing company and nnirby any other third
party. This is the first level :her.:h; of the EVMs. Every

confrol unil and ballot unit ol the EVM has o unigue

identification number. The unigque ID numbers are fed
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inta computer and a set of randoem numbers are
generated by the compuler through a rendamization
sc:fiwuré. The control units and ballet units bearing the
serial numbers as per the random list generated through
the randamisation process are taken out of the sioroge
room for use In the constituency concerned. This
randamization is done in 1|"IEt presence of the
representatives of the recognized political parties after
giving advance notice to them. The EVMs so selected on
random basis for use in a ‘constituency are kept back in
the strong/storage room under safe custody. Such
storage strong rcoms are sealed in the presence of lhe
representatives of the political parties who can also
affix their seaqls thereon. A copy of the Election
Commission's clrcular letter No  51/8/7/2008-EMS([Inst.-1)
dated 11'h  August, 2008, cantﬂlining instructions for
fransparency measures in the vse of EVMs is annexed as
Document R8. Later. approximately seven days before
poll o second level randamization and check is carried
out. For deciding which ceontrol unit and ballot unit goes
to which particular pﬂlilng station within the allocaled
constituency another randamization is done in the
presence ol the Election Observer and the candidates
at the election. At this stage, the ballel papers arg also

inserted in the ballet unil and IHE-I candidaie's buttons

of only those candidates whose names and symbols are
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printed on the bﬂ“GT-IDEDEIFS are kep! open [i.e. in the
case of the number of ::::m’res.’rinsj candidates), and the.
remaining bu"r’r::nns ﬁre masked wherepy they become
‘inoperable'. The ballet unit is then sealed usir.g. a
thread seal. The preparation on the control units
involves installing fresh baltery in the batiery section of
the control unit, and setting the control unit for the
number of candidates in the constituency. Thereafter,
the section of the confrol unit called the battery section
which is. used for installing the battery and setting the
unit for the number of candidatey is senled using thread,
seal. These seals on the ballot unit and the “battery
section' of the c¢ontrol unit provide proper safeguard
againsi cany subsequent interference. The
candidotes/their election agents praéen’r are allowed to
affix their mqils, both on the balloting units and contral
units in additien to the seals of the Eeturning Officer.
The whole process is done in the presence of lhe
candidotes/their ggan’rs and 5 also videographed for
record purpose. The cqnﬁidu’r&} ftheir agents present
at the venue are clim;ved to pick up I:JI‘I"J:* control uﬁi’r far
proper functioning through a ° mock poll cum resuld
verification' exercise. Such r_:hec'king on random basis is
done c:l’rlé-:nst on IE;% of the EVMs {control units and
ballet units). After completion of the whole process, the

EvVMs prepared for the poll are keptf in strong. raom and
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printed on the ballot .DGD'E}FS are kept open [i.e. in the
case of the number of ::::m’reaﬂnsj candidates), and the.
remaining buttons ﬁre masked wherepy they become
‘inoperable'. The ballet unit is then sealed usir.g. a
thread seal. The preparation on the control units
involves installing fresh baltery in the batiery section of
the contfrol unit, and setting the control unit for the
number of candidates in the canstituency. Thereafter,
the section of the confrol unit called the battery section
which is. used for installing the battery and setting the
unit for the number of candidatey is senled using thread,
seal. These seals on the ballot unit and the “battery
section’ of the control unit provide proper safeguard
against any subsequent interference. The
cancidotes/their election agents praéem are allowed to
affix their s:awails. both on the balleting units and control
units in addition to the seals of the Returning Officer.
The whole process is done in the presence of lhe
candidates/their ggan’rs and i5s also videographed for
record purpose. The canc‘ridc:’re"s, ftheir agents present
at the venue are Glim.veﬂ to pick up an.;r control uﬁir faor
rroper functioning through a * mock poll cum result
verification' exercise. Such f_:her:'king en rgndom basis is
done c:lﬂé-:nst on IE;% of the EVMs {control units and
ballet units). After completion of the whole process, the

EvVMs prepared for the poll are kepf in strong room and



the room is segled. in the presence of the
candidales/their agents. The candidates/agenis are
also permitted to put their seals on the lock ol the
strong room.

when the EVMs are taken oul from the strong room
for dispatch to the polling siuHEns, the candidates are
given advance nofice so that they can be present at
the time of opening of the strong room, and salisty
themselves ihmlth& strong room was not opened in the
meanwhile.

On the day of poll, before the poll starts o third
level check is done through a mock poll, of each
machine in each pelling station in which the agents of
candidates are asked to cast vote for their candidates
and the result are checked h::[ ensure and satisfy the
polling agenls of the candidates that the vole cast is
correctly recorded and shown in the result. This mock
poll would also prove that there is no vole already casl
in the EVM. Therealler. the control unit is clearec ol all
votes cast ot the mock poll and the conitrol unit is
sealed in the presence of the candidate’s agenis who
are clso permitted to offix their seals thereon. After this,
the conirol unit cannot be opened without bregking the
seals. The Presiding Officer i§ required to record a
certificote stating thaol mm:b:-pull was done in the

presence of the agenis of the candidales and that cfier
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the mock pﬂi'l. the EVM has been cleared of all votes
polled in the mock pell, It is only thereafter that the
poll is taken. The process of mock poll, clearing the
data, sealing the control unit and mock poll
certification is completed before the time fixed for
commencement of the poll. Thus, before the poll staris,
the agents of each of the candigates hove ample
opportunity to satisty themselves that the EVM used in
the poling staftion is in perfect working order and that
there is no vote already recorded in the EVh.

In the polling station, voters are allowed to cast
vote in the same order in whf::}’:l their names are entered
in the register of voters. As each voter enters the voling
compartment where the balloting wunit is kept, the
Presiding/Polling Officer is requiraed o press the "Ballot”
button on the control unit, which will make the balleting
unit ready for recording a vole. When the "Ballot"
putton is pressed, the bulbk marked "Busy" and the
control unit will glow red and a lamp on the balloling
unit will glow green 10 indicate that the unit is ready for
recording vote. When the e'lew:.‘l'rm records his vote, the
lamp against the name of the candidate for whom the
vote has been recorded glows and simultaneously, a
long beep is heard indicating thal vote has been

recorded. Thus, it is not possible for any individual voler

to press the candidate's button on the balleting unit



more than once as further vote will be recorded only
when the “Bdliot" button on the control unit 15 released.
The indication of glowing green bulb when it is ready
and the beep sound after casting the vote indicates the
electors and agents of the candidates that the vote has
been cast.

After conclusion of poll, the confrol unil is closed
for poll by pressing the 'close’ buitton after which no
further vote can be recorded in the machine.
Thereafter, the control unit and ballofing unit are

placed -in their respective carrving cases and the cases

are also sealed. Here again, the oagents of the
candidates are allowed to put their seals also. The
sealed EVMs are stored in strong rooms till the counting

under proper security, When the polled EViMs are token
to the storage strong room, the agents of the
candidates are permitted TC‘IfDI.'DW the polling party
upto the slrong room. After I]DIGCE in the =vMs of all
polling statiens, the strong rocoms are also sealed and
candidates/agents are permiited o put their own seals
as well. Further, Thé_ candidates are allowed to depute
their agents to keep wailch on the storage center,
Before counting starts, the agents of the candidates are

allowed to inspect the seal on the strong room to satisfy

-

themselveas that the strong room was never cpened in

the meanwhile. 1t is only thereafter that the EVMs are



taken out fer counting. At the counting hall, each
candidm‘.re is ﬁ'llowed to appoint o counting agent for
each counting table. When a c!t:nﬂ’rrcl unit is taken up
tor counting of votes recerded therein, the counting
agents dre permi’r’ra.d to inspect the various seals on the
control unit to ensure that the unit has not been
interfered with after the close of pell. The agents are
alse permitted to note the unigue D number of the
control unit to cross check and verify thal this is the
came as the one used in the polling station.  All these
transparency measures ensure that everything is infact
and it is only after they are sc:tiaf'tlsd, that the counting Is
started. .

Thus, it is submitted that there are elaborate
security measures to prevent any attempt to tamper
with the machines and there is a completely transparent
mechanism right from the stage the EVMs are taken oul
for use in a constituency, to satisfy the candidates and
their agents that the EVMs are being uvsed are not
tampered with and are reliable for error  free
functioning. | o |

As per the provisions of 3Secticn 38 of ihe
Fepresentation of the F‘e-:_:r;:rle A:’r.. 1951, read with. rule
49B(2] of ’rh_e;l::cﬂducﬁ of Elections Rules, 1741, the
arrangement of candidales in. the list of contesting

candidates and in the ballot paper on the ballol unit s



16
made as per the ﬂ.|DthEHCG| order of .’rhe-names of the
candidates., This arrangement will be known Gnly.mfter
the list of contfesting candidates for an election is
finalized which would be on a date approximately two
weeaks before the date of poll. Therefore, the guestion
of any programming of the micfri::chip of the EvA o
make the EVM funciion in a particular manner is out of
guestion. As.ﬂlrec:d}-' explained in detail above, every
stage of handling of the EVM from the moment they are
taken aut for use in an election and 4l the conclusion
of counting and sforing of the EVMs thereafier, is totally
fransparent and Iinvoives the pelitical parties and

candidates.

4{E] : Apart from the security measures referred 1o
above, further precautions are 1Jc|k:en, as menticned in
para 4(B] above; I? is also provided that in the event of
improper receplicn of votes or reception of any vote
which is void, on account of irﬁperzanmttmn or double
voting etc., it is possible to detect such void voite by
using a decoder. As already explained herginabove,
voters are allowed to vote sirictly in the order in which
their names are entered in the register of electors
maintained in the polling stations. Thus, the serial
number of the void vote can :tilna found out from the
register of electors and the wvote recorded at thot

parficular serial number con be found out by using the
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decoder, Hn::-we'-..'er., this is resorted to only on the orders
of the High Court or the Supreme Court in any Election
Pefition or Election Appeal, In one of the cases as
._-:iirec’red by the Hon'ble High Court of Kerala in Election
Petition No.4/2001, the process of detecting votes cast
by impersonators was carried put in the case of General
Election from 125-Evavipuram Assembly Constituency m
Kerala n 2001, The High Court in its order dated
6.2.2002 had recorded its appreciation on the efficiency
of the mechanism. The judamen! of the Kerala High
Court in the scid Election Pefition was upheld by the
Hon'ble Supreme Court in Civil Appeal [AIR 2003 5C
2271}, Therefore, the ﬁﬂprehengimn as expressed by the
petitioners in- the present writ ;::-_e!i1in::un with respect to
the use G;f EVMs, their ’rﬂmpgrﬂbiliw etc. is imaginary
and founded on no scientific reasons. The EVM is boih
mechanically and electronically protected to prevent

any 'rumparing:'rﬁmnipuimiahf alteration of polled data.

4(F) In an election held in .EGHQE‘HC:F-E Marth
Parliamentary Conslitluency on 6.10,199%, the EVHii5 were
used and. by cualling in question the eleclion of the
returned candidate, Election petition MNo.29/9% was filed
in the High Court of Karnataka at Bangalore. The

challenge was mode to the eLTiriz:n::cy and integrily of the

EWid.
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in the trial of the abovementioned Election
Petition, the Hon'kle High Court of Karnataka, examined
the technical experts of the manufacturing firm. While
deciding the aforesaid issves and dismissing the election
petition, the Hon'ble High Covurt of Karnataka ocbserved
that “the witness is cross- examinaed at length by the
counsel for the petitioner and nothing is elicited in the
cross-examination  from  the  witness about  the
vulnerability of the machine. The evidence on ihe other
hand fully inspires the c:énfiden%:e of the courf that EVMS
are fully tamper proof, There i3 no .pm.ssibiliw of
manipulation or mischief at the instance of anyone."

The Hon'ble Karnataka High Court also held
that "this invention is undoubtedly a great achievement

in the electronic and computer fechnology and aq

national pride.’

Prior therelo, the of question elections vsing EVMs
and the reliabkillty of EVMs qu also raised before the
Hon'ble mMadras High Court in Writ Petition No. 233446 of
2001 {(AIADMK and-ors. ¥s. The CEC and ors.) ond in
some connected pelilions. There were nine petitions
filed before the Hon'ble Mu::irc:s High Court regarding
the EVMs functioning. Some of the petitions sought
direction to declare section 6F-A of the Representation

of the Pecople Act. 1951 as invalid and ulira vires, and

the writ petitions sought direction from the Han'ble
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Court to Election Commission not to use the EVMs in the

then ensuing elections {in Tamil Nadu, Pondicherry,

Kerala and West Bengal)

The following grounds were urged in these petitions:

[

The manner of voting is enshrined in Section 5%
of the Representation of the People Act, 195
and Section é61-A is not a method to supplement
and supplant the method of voting as
adequalely indicated in the rest of the
provisions of the Act but it is only an alternative
method as jection 41-A is somewhat restricted
to use EVMs in: ‘such constituency or

ct::nsTiTuer‘uﬂies; anly as the 'Eieciiic:-n commission
mday deem fit.

The petitioners sought to stop the use of EVMs in
the then ensving general elections on the
grounds of lack of secrecy, possibility of
tempering, fragility and difficult preservation of
ine machine and ifs contents.

The manner of voting is enshrined in Section 5%
of the 1951 Act 1:1;10; is shall be by ballot in the
manner ds may be prescribejj. Section é1-A has
been inserted permitting the infroduction of the
use of EVMs in respect of certain constituencies.

*

Section ?4 refers to the maintenance of secrecy’
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of voling and it should not be infringed upon
under any circumstances.
in the event of filing election petition, only when
ballot papers are made available for Ceourt's
scrufiny, the Court could exercise its power. But
no  corresponding  provision for safeguard s
made in the event of EVMs being used, and
nothing is said about 1I'u=;4I preservation of the
contents in the EVMs.
The cverall control of the machine is only with
the Presiding Officers of the polling booth.
section 49-L deals with the procedure for vating
through EVMs., Rule 42-0 allows an elector to
exercise no vole option to aveoid his vote being
impersonated or rigged. In the conventianal
system, a voter can get o ballot paper but need
m:-’r-mﬂrk: and the secrecy iJ maintained. There is
ne such provision in EVMs for exercising ‘no
vote'. The secrecy is thus |ost.
The ballet beox is made out in thick iron sheets,
while EVMs is o fragile instrumant and the
cuttons to be used are meant far feather touch
operations. Any bpad element could damage the
same. During the pendency af the election
petitions either before the High Court or the

Supreme Courl, the preservation of EVAMs



requires several supporting apparaius to be kept
continuously running which will be very difficult.

Section 461-A is somewhat lmsiricmd to use EVMs
in *such constiluency or constituencies' only as
the ECI may deem fil. The word * such® in the
context cannol mean all constituencies. EVMs
cannol be used for the whole lot of General
Elections to the State Legislalive Assembly. The
machines. it at all necessary. could be initiclly
tested in Panchayat and Local Body elections
on o large scale and only if found successful,
they could be used in GarJernl Elections.

Section 61-A of the Act is not a method to
supplement or supplant the method of voting as
adequately indicated in the rest of the
provisions of the Act bul it is only an alternate
method. It cannot displace or dislodge the
procedure loid down for votling by means of
paper baliets. The delegoted legisliation has no
check over it and there is no way of obigining
radrass. No rules had beﬂ}l framed on the issue
of how the study was made to use EVMs in
certcin conslilvencies. With similar ollegalions
that vague. unletlered and arbitrary powers
have been given to the Election Commission in

respect of use of EVMs.
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Dismissing all the writ pefitions. the Hon'ble Madros
High Court held as follows:

e dhiis Court is not -In::Hned to go info
technical aspects. but as argued vehemently, on an
.ﬂvumll considerclion. we find that no two voles can
be cast by a single voler, as every vole is recorded
only after releasing thfe lock by the Polling Officer.
Registration of vote is ensured by glowing of the bulb
in ‘green: the secrecy is thus maintgined. There is o
provision for demonstralion before voting. and
sealing al every stage including al as the counting
stage. _l’hu result button coan be touched only. by
piercing the paper seal and nol otherwise.

Further, al every stage, the agenits of the
respective parlies are there. We are quitle convinced
that sufficient safe guuids are maintoined by framing
of Rules to have the election conducted in a just, fair
and proper manner. The data cre stored in the EVMs
permanently and they can be retrieved and used in
the event of any Election Pelition/s being filed before
the Court ufch:w. The apprehension of the petitioners
that the use of EVMs will not serve any purpose
becouse of lack of procedures on mainlgining the
secrecy. counfing. mgiﬂraﬁu:‘l of votes to the person
o whom it u-;rus intELﬂ&d by pressing button is

vnfounded. The minor defects which cccurred in
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ar.:r.IIefr elections amovunting to 0.001% are negligible.
The election {:ﬂmmissimj? also informed vus that by uvse
of some more modern technology. such defects also
would be eliminated.

The Hurl*n'bte High Court turther held that “there is
also noe questlicn of introducing any virus or bugs for
the reason that the EVMs cannot be compored to
personal computers. The programming in computers,
as suggeslted, has no bearing with the E¥Ms. The
computer would have inherenl limitations  having
connections through iI['ﬂernErl and by their very
design, they may clilow (he alteration of lIhe
programmes but the EVMs are independent units and
the programmes in EVM is entirely o different system.’
The petitioners before the Hon'ble Madras High Court

had moved the Hon'ble Supreme Court challenging the
High Courts Order (SLP ([civil] No. 2824-2825/2001-All
india Anna Dravida Munnetra Khazhagom Vs. Chief
Election Commissioner & cothers). The Hon'ble Supreme
Court dismissed the 5LP af II'IE admission stage itself.

5 - The i!-.iUE of efficacy of the EVMs was also
raised before the Hon'ble Bombay High Courl | Nagpur
Bench) in Election Pelilion No 1 of 2004 Banwarilal vs
Shri Vilas Muttemward ors] Inter alia, the issue of
tamperability of EVMs was ruis;;-d in the Petition before

the Bombay High Courl. Petitionear in the said electlicn
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petition alleged that the EVMs could be rigged and

tampered with on the basis of arficles and opinion given

by the following three experis.

1. Dr. Satinath Choudhury- if the voter punches the

candidate of his choice, the votes would keep on
adding in favour of the programmed winner and
rigginﬁ could be done by o remote control.

. Shri Rawvi "ﬁsv&svuruyb Prasad- EVMs could contain
faulty logic. incorrect algorithms. erroneous data
flows, errors in circuit designs, misiakes in the
software code, mistakes or malicious back doors in
data bases and elc and it is possible fo temper

with EVMs.

‘3. Dr. §.5. Limaye and $hri Chandak - EVMs are not

temper proof and there is no method of
checking/verifying that inlernally the components
of the machines are properiy working or not.

In this matter, the Hon'ble High Court examined

the experts produced as witnesses by the petitioner.

The Hon'ble High Court held that the pelitioner failed

to produce evidence or prove the challenges made

by him ond dismissed the pelilion by its judgment

dated 21" Ocicber. 2005. The Hon'ble High Court

held :

“Admiitedly, in the present case, even the experts

are admitting that the softhvare data or equipments



= 45
-used in the EVMs cre proprietary, and are designed by
Elecironics Corporation I of India for the Election
Commission, and the manufacturers are under an
obligation not to reveal those o ovisiders, nor on facts
have those been so opened.

As can be seen from evidence of Ithe witnesses
brought by the petitioner. i.e.. Ravi Visvesvaraya Prasad
and Arun Mehta are concerned with lgir elections. Both
these witnesses have not stated anything inside the
EVMs.

These witnesses are r:ummﬂﬂ on the ground thot
these are machines of proprietary nature. Designed and
manufactured at the requisition of tha. Election
Commissicn. These wilnesses also submit that hardware
and software used in these machines are the matters
nol known to the public at large, or even experis,
including fthese wilnesses. These witnesses even admit
that the information or dota used in these machines is

not made open cutheorizedly or even unauthorizedly. or

in the pirated form".

A petition was also ﬁl:ad before the Hon'ble Delhi
High Court |writ petition No. 8790/2004-Pran Nath Lekhi
Vs, Election Commission of India & cthers, alleging that
EVMs could be manipulated or coctored so as to favour

a Farty or candidale. The saig wril petition was

dismissed as withdrawn by the Hon'ble High Caurt,
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6 From the findings recorded by the High
Couvuris, it is clear that the EVMs have already passed
judicial scrutiny ond held o be not only fomper proof,
but also free from any manipulation. Belore every
election, the EVMs to be are used, are tested to ensure

that they are in perfect wErking order.

7 ¥ As already explained hereinabove., the
technology hos already been put to thorough tesl.
Further, there i.! totally transparent process involving the
candidates ol election at every siage of handling the
EVM from the time the EVMs are taken up for use in the
alections till the r::lec_'lﬂmil-::-n of result ana sealing it

thereafter.

8 . Though some nk Ihe persons who raised the
issue of oclleged tamperaobilily of the EVMs have
attended the office of the Respondent No. 1 af New
Delhi but none of them could demonstrale that the EVM
used by the Election Commission could be a tampered
with or resuvlt of election could be altered by making
change in EVM or manipulating the same. Thus the
entire claim in this pefition is nothing but a hypothesis of
pefiticners withoul any cogeni procf. which is not

aocceptcbie in eye of law| The petition is thus liable 1o

be dismissed wilth cost.
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9 : That in view of the facits stated he.r.eim:ll::mva,
no parawise reply of the petition is necessary at fhis
stage. However, all ’;he adverse allegations and
contrary averments made in the petition are hereby
emphatically denied. The answering respondents
reserve their right of filing parawise reply of the petition

if and when necessary or so directed by this Hon'ble

Courtl, or the circumstances so warrant.

10 That the contrary avermenis made in the
affidavit of the petitioner are denied. This return s
supported by an aoffidavit| of the Officer Incharge of the

answering respondents.

. The pelition being based on  wholly
misconceived, misieading, false and vaxatious

allegations is liable to be dismissed with compensatory

costs,
The petition may be dismissed accordingly.
P
JABALP . K K.IRIVEDL. ADV,

Dt:5.10.2009 COUNSEL FOR THE RESPONDENTS






