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a) U.S. bill is 12-point sting
By Brahma Chellaney

Asian Age, Dec 09. 2006

 

New Delhi, Dec. 8: Prime Minister Manmohan Singh pledged in Parliament on August 17 this year that "if the final product is in its current form, India will have grave difficulties in accepting the bill. The US has been left in no doubt as to our position." The final bill falls far short of Dr Singh’s avowed benchmarks on at least 12 counts.

Controversy has dogged the nuclear deal ever since it was unveiled on July 18, 2005 as a four-paragraph affair. With every subsequent step, new conditions have been attached to the deal to make it more palatable to the domestic US constituency. Every succeeding bill has been tougher (and longer) than the previous.

From a three-and-a-half page official bill introduced by the Bush administration last March has now emerged a final 41-page product, the so-called Henry J. Hyde United States-India Peaceful Atomic Energy Cooperation Act of 2006. Despite cosmetic changes to the last bill passed by the Senate and an acknowledgement that India will not accept international inspections before civil nuclear export controls are eased, the Hyde Act packs more punch.

Consider the following:

(a) It seeks to neither fully nor irreversibly lift civil nuclear sanctions against India.

(b) It provides no guarantee of uninterrupted fuel supply over the lifetime of imported reactors.

(c) It denies India an unfettered right to either reprocess US-origin fuel discharged by reactors or to ship it to the US for disposal.

(d) It debars India’s exit from the arrangements, but allows the US to terminate all cooperation if New Delhi fails to abide by the listed good-behaviour conditionalities.

(e) It decrees US end-use verification in India, in addition to inspections by the Vienna-based International Atomic Energy Agency.

(f) It not only formalises India’s status as a non-nuclear-weapons state, but it also mandates that New Delhi sign with the IAEA a highly intrusive additional protocol of the type applicable to non-nuclear nations.

(g) It seeks to compel New Delhi to unilaterally adhere to US-led cartels formed without UN sanction that continue to exclude and target India — the Nuclear Suppliers’ Group, Missile Technology Control Regime, Australia Group and Wassenaar Arrangement. In addition, the law seeks India’s "full participation" in the controversial US-promoted Proliferation Security Initiative.

(h)  aims to bring India forcibly through the backdoor into a pact rejected by the US Senate — the Comprehensive Test Ban Treaty (CTBT).

(i) It seeks both to build pressure on India to halt all fissile-material production and continually shine a spotlight on the Indian nuclear-weapons programme.

(j) It widens and toughens a stipulation that India actively and fully assist US efforts to discipline and isolate Iran.

(k) It repeatedly equates India with Pakistan.

Having pledged not to allow the deal to "undermine long-standing policies that have a bearing on India’s vital national security interests," the Prime Minister has got a final bill that does just that. The Hyde Act bears little resemblance to the deal the PM had described in Parliament on July 29, 2005, when he said India would "acquire the same benefits and advantages" as the other nuclear powers.

Here is how the act’s salient features do not meet the benchmarks spelled out by Dr Singh in Parliament on August 17, 2006: 
1. The Act does not open "full civil nuclear energy cooperation and trade with India," as mandated by the July 18, 2005 accord.

Referring to that unequivocal commitment in the July 18 statement, the PM made it clear in Parliament on August 17, 2006 that India wanted the "removal of restrictions on all aspects of cooperation and technology transfers pertaining to civil nuclear energy, ranging from nuclear fuel, nuclear reactors, to reprocessing spent fuel." Lest there be any ambiguity regarding this benchmark, he added: "We will not agree to any dilution that would prevent us from securing the benefits of full civil nuclear cooperation as amplified above." Earlier, on August 3, 2005, the PM told the Lok Sabha that he had received "an explicit commitment from the United States that India should get the same benefits of civilian cooperation as [an] advanced country like the United States enjoys."

Not only does the Hyde Act debar transfer to India of any "sensitive" civil nuclear equipment or technology, but also its Section 105(a)(5) directs the executive branch to "work with members of the Nuclear Suppliers’ Group, individually and collectively, to further restrict the transfers" of reprocessing, enrichment and heavy-water technologies to India (emphasis added).Yet the act demands that the target country, India, actively work with the US to prevent the spread of enrichment and reprocessing technologies to third countries!

The only exception the Act makes for sale of reprocessing, enrichment and heavy-water technologies to India is for either a "multinational facility participating in an IAEA-approved programme to provide alternatives to national fuel-cycle capabilities" or for a facility set up with the US or multilaterally to "develop a proliferation-resistant fuel cycle". This is spelled out in Section 104(d), titled "Restrictions on Nuclear Transfers".

A facility of either type as identified in Section 104(d) can come up in India only under President George W. Bush’s proposed Global Nuclear Energy Partnership (GNEP). But as US ambassador David Mulford candidly admitted a couple of months ago, India can only hope to be a client state under GNEP, not a supplier. According to Mr Mulford, India’s decision not to apply IAEA safeguards to its tiny experimental breeder reactor or its under-construction 500-MWe commercial breeder has foreclosed its admission to GNEP as a founding member.

2. The controversial provision in the Senate bill on instituting a "Cooperative Threat Reduction Programme" to help gain insights or even a handle on India’s nuclear deterrent has been changed only in name.
The Hyde Act, on the advice of secretary of state Condoleezza Rice, has rechristened that provision as the "United State-India Scientific Cooperative Nuclear Non-Proliferation Programme." But little else has been changed. The programme remains obligatory, with the act actually authorising appropriations "as may be necessary to carry out this section for each of fiscal years 2007 through 2011."

3. The Act broadens and toughens the demand that India actively assist US efforts against Iran, including measures to discipline and isolate Tehran.

The PM made it clear on August 17, 2006 that, "We cannot accept introduction of extraneous issues on foreign policy. Any prescriptive suggestions in this regard are not acceptable to us." He also stated that the "US legislation on nuclear cooperation with India will not be allowed to become an instrument to compromise India’s sovereignty."

Yet the Hyde Act, applying the legislative principle of extraterritorial jurisdiction, defiantly introduces unrelated foreign-policy issues, ranging from Iran to the US-led Proliferation Security Initiative (whose primary targets are Iran and North Korea but not Pakistan despite the A.Q. Khan-led, military-linked proliferation scandal). The act draws its rationale from its Section 102(6)(B), which affirms that India "has a foreign policy that is congruent to that of the United States, and is working with the United States on key foreign policy initiatives related to non-proliferation."

Despite the spin that preceded the release of the text, the Hyde Act does not dilute but strengthen and widen the conditionality on Iran. 

 

First, realising that the Security Council has passed no resolution to either "sanction" or "contain" Iran, the act drops the pretence of the Senate bill that the Iran stipulation relates to the enforcement of UN resolutions. The reference to the UNSC thus stands eliminated.

Second, the act underscores the weight of the Iran-related conditionality by repeating the same demand in three separate sections and expressly imposing an operational obligation on the executive branch to bring India in full compliance. Section 103(b)(4), Section 104(c)(2)(G) and Section 104(g)(2)(E)(1) all direct "India’s full and active participation in United States efforts to dissuade, isolate, and, if necessary, sanction and contain Iran for its efforts to acquire weapons of mass destruction, including a nuclear weapons capability and the capability to enrich uranium or reprocess nuclear fuel, and the means to deliver weapons of mass destruction."

 

To create an illusion of a watered-down Iran stipulation, the conferees cleverly split the earlier Senate bill’s proviso on presidential determination in a report to Congress into two parts — determination and report — and put Iran in the second half without freeing the White House from its Senate-imposed responsibility to bring India in compliance. The Iran condition thus remains in the operative section despite the spin that it has become a mere "reporting" item. This is evident not only from Section 104(c)(2) that itemises what the presidential determination shall contain in a report form, but also from the Iran stipulation figuring a third time under the subsection on "implementation and compliance".

Third, the act enlarges the Senate bill’s proviso beyond Iran’s nuclear programme to demand Indian assistance against legitimate Iranian strategic activities, including missile development (not prohibited in international law) and "the capability to enrich uranium or reprocess nuclear fuel" (a right permitted under the NPT that Iran refuses to suspend despite a UN diktat, saying such activities are being pursued under IAEA safeguards).

The conferees, in their accompanying "section-by-section analysis and discussion," place great emphasis on India playing "a prominent and positive role in convincing Iran" to give up "an indigenous full fuel cycle."

4. The Act denies India the right to either reprocess spent fuel with its own technology or send it to the US for disposal.
This is contrary to the PM’s August 17, 2006 pledge in Parliament to secure the removal of "restrictions on all aspects of cooperation," including "reprocessing spent fuel. In denying New Delhi the right to reprocess US-origin fuel discharged from imported reactors, the act undermines the very rationale for India to buy such foreign power reactors: to produce sufficient plutonium stocks for new safeguarded civilian fast-breeder reactors.

The act incorporates a double squeeze of India. By failing to waive Section 123(a)(7) of the 1954 US Atomic Energy Act (AEC), it bans New Delhi from separating irradiated nuclear materials and fission products from spent fuel without prior US consent. Yet, the act decrees in Section 103(b)(6) that the administration "ensure that spent fuel generated in India’s civilian nuclear power reactors is not transferred to the United States except pursuant to the congressional review procedures" as laid down under Section 131(f) of AEC.'

This is the very double squeeze India has faced for 36 years over the US-built Tarapur nuclear power station, with Washington neither granting India its consent to reprocess nor taking back the accumulating spent fuel in spite of the severe storage problems at the site.

Actually, the Bush administration’s own version of the bill, tabled in Congress last March, did not seek to grant India the right to reprocess by proposing a waiver of Section 123(a)(7) of AEC. The prohibition on reprocessing in the AEC applies only to non-nuclear-weapons states. And the terms and conditions of the Hyde Act seek to formally accord India a non-nuclear-weapon-state status in US law and NSG guidelines.
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b) N-bill masks tough clauses
By BRAHMA CHELLANEY

Asian Age, Dec 10, 2006

New Delhi, Dec. 9: While making ornamental and nomenclature changes to please India, the US Congress conferees fashioned a final nuclear bill that not only scoffs at Indian concerns but also infuses more sting.

The legislation reads like an attempt to anoint a client relationship with India and bring it to heel while dangling the candy of civil nuclear cooperation. The Hyde Act employs labelling guile, simply renaming presidential "certification" as "assessment," parallel US end-use verification in India as the "Nuclear Export Accountability Programme", and the highly intrusive, mandatory "Cooperative Threat Reduction Programme" to prise open the Indian deterrent as the "United State-India Scientific Cooperative Nuclear Non-Proliferation Programme". And to create further optical illusion, the legislation semantically splits the requirement of presidential determination into two parts so that some odious conditionalities figure in the second half, allowing spinmeisters to fob them off as mere "reporting" items.

The truth is that the Hyde Act blends the toughest elements from the Senate and House bills, partially yielding just on one issue — instead of India being asked to accept permanent international inspections first, it is now required to conclude "all legal steps" short of signature before the US brings the deal into effect.

Such has been the emphasis on shaping public opinion in India that before releasing the text of the final bill, US undersecretary of state for political affairs Nicholas Burns was sent to New Delhi to sway thinking through a public relations blitzkrieg that also involved holding discussions with young MPs.

It is thus hardly a surprise that spin has sought to smother informed debate. Strangely, even the MEA has added its bit to the obfuscation, claiming in a statement that India’s "obligations and commitments" will flow not from the Hyde Act, but the bilateral agreement with the US still under negotiation.

That is only technically right. There is no requirement in international law for such a bilateral accord, which is being negotiated under the provisions of Section 123 of the 1954 US Atomic Energy Act (AEC). This so-called 123 agreement will merely represent the technical rules of nuclear commerce within the larger legal framework set by the Hyde Act. It can neither remedy the flaws of the Hyde Act nor alleviate the burden cast on India to abide by the prescribed conditionalities or risk termination of cooperation.

Even Mr Burns admitted in New Delhi that the "123 agreement" will only codify and give commercial meaning to what the US Congress has approved. But much of the Hyde Act is about unilaterally holding India to specific non-proliferation conditionalities, whose reiteration in the "123 agreement" is hardly necessary because the latter has been conceived as the legal offspring of the former and will be subject to congressional approval.

 

After India’s bitter experience over Tarapur — a case in which domestic US law trumped a bilateral agreement — it is odd for anyone in the Indian government to make light of the obligations thrust on India by the Hyde Act, which unabashedly applies the principle of extraterritorial jurisdiction to cover India’s actions for all time. Those seeking to speciously set apart the operative portions from the "non-operative" parts of the Hyde Act have not read the Tarapur debates in the US Congress, where India was held not just to the letter of US law but also to the intent behind such law.

If India is not to repeat history on a bigger scale, it will have to dispassionately debate the implications of the nuclear deal as it has shaped up. This means separating facts not just from spin but also from wishful thinking and gushy expectations. The conferees’ report should disabuse anyone of the notion that, at the end of the process, India can simply ignore the US and buy power reactors and fuel from a less demanding supplier-state.

In Saturday’s edition this analyst outlined how four of the provisions of the Hyde Act fall foul of the benchmarks delineated by Prime Minister Manmohan Singh. Here are eight other stipulations that breach Dr Singh’s commitments to Parliament:

1. No guaranteed fuel supply over the lifespan of imported reactors.

On July 29, 2005, the PM averred in Parliament that India would "place voluntarily its civilian nuclear facilities under IAEA safeguards. India will never accept discrimination." Yet, on March 7, 2006, without referring to that solemn undertaking, he announced that India has agreed to accept not the "voluntary" nominal IAEA inspections applicable to nuclear-weapons states, but the eternally pervasive and legally irrevocable inspections appropriate only for non-nuclear states.

In justifying his decision, he linked perpetual inspections to US guarantees of perpetual fuel supply, including India’s right to accumulate fuel stocks to last the lifetime of a reactor. He told the Rajya Sabha on August 17, 2006: "Our offer to put nuclear facilities under safeguards in perpetuity is conditional upon these facilities securing fuel from international sources for their lifetime." He went on to say that Washington has committed itself both to an "uninterrupted supply of fuel" and to "India’s right to build up strategic reserves of fuel over the lifetime of its nuclear reactors."

The Hyde Act neither guarantees "uninterrupted supply of fuel" nor allows India to accumulate fuel to cover safeguarded reactors’ lifespan. Such a commitment or right is necessary in order to avoid a repeat of the Tarapur-like situation when Washington cut off all fuel supply in 1979 to that twin-reactor station in response to India’s 1974 nuclear test. If anything, the legislation seriously dents the PM’s rationale for wanting to import high-priced power reactors perpetually dependent on imported fuel.

Retaining the Obama Amendment to the Senate bill, the Hyde Act mandates in Section 103(b)(10): "Any nuclear power reactor fuel reserve provided to the government of India for use in safeguarded civilian nuclear facilities should be commensurate with reasonable reactor operating requirements." Fuel supply thus is to be limited to the operating needs, as opposed to the prospective needs, of internationally inspected reactors.

While this conditionality is listed in its "Statements of Policy" as a standard enforceable under congressional supervision, the legislation offers no assurance, even implicit, of uninterrupted or perpetual fuel supply. In fact, by explicitly permitting the cut-off of fuel supply, the act mocks the PM’s assertion of August 17, 2006 that, "In the event of disruption of fuel supplies despite the assurances, India will have a right to take corrective measure to ensure the operation of its nuclear reactors." The legislation debars India from breaking out of its obligations even if the US were to cut off all supplies, with Section 104(d)(5)(B)(ii) requiring the administration to maintain continued safeguards in the event of suspension or termination of cooperation.

The lack of an assured fuel-supply commitment in the Hyde Act can hardly be made up by inclusion of such a pledge in the "123 agreement" given that the US broke with impunity a similar guarantee in the 1963 Indo-US civil nuclear cooperation accord to provide "timely" fuel supply for Tarapur. Ominously, the Hyde Act decrees a cut-off of all supplies if India fails to live up to the prescribed non-proliferation conditions or carries out a nuclear-explosive test.

2. In addition to International Atomic Energy Agency inspections, the act obligates the US to set up its own end-use inspection system in India.
The PM vowed on August 17, 2006 that "we will accept only IAEA safeguards on the nuclear facilities" and no parallel US inspections will be allowed. He declared: "There is no question of accepting other verification measures, or third-country inspectors to visit our nuclear facilities, outside the framework of the India-specific safeguards agreement," adding that "there is no question of allowing American inspectors to roam around our nuclear facilities".

Yet, the Hyde Act seeks to establish an elaborate "Nuclear Export Accountability Programme" in India under Section 104(d)(5), with end-use verification by US officials. Designed to institute a "detailed system of reporting and accounting", the programme shall remain in place to ensure "the maintenance of safeguards as set forth in the agreement regardless of whether the agreement is terminated or suspended for any reason".

Disregarding the advice of US secretary of state Condoleezza Rice, the conferees retained the provision for implementing parallel inspections in India through US agencies, merely changing the Senate bill’s Section 107 title "End-Use Monitoring Programme" to the innocuous-looking "Nuclear Export Accountability Programme". The phrase "end-use monitoring", however, figures in the body of the relevant clause.

The Hyde Act’s Section 104(d)(5)(B)(i) reads: "Obtaining and implementing assurances and conditions pursuant to the export licensing authorities of the Nuclear Regulatory Commission and the Department of Commerce and the authorising authorities of the Department of Energy, including, as appropriate, conditions regarding end-use monitoring."

India thus will be saddled with parallel inspection systems: one by the IAEA, and another run by three US agencies and answerable to the US Congress.

3. The legislation prescribes for India the highly invasive Model Additional Protocol applicable to non-nuclear-weapons states.
Ever since the PM surrendered the principle of parity enshrined in the July 2005 accord and agreed in the so-called "Separation Plan" to allow perpetual, immutable international inspections on India’s civil nuclear programme, he has been at pains to rule out further compromise on his part. He assured the Rajya Sabha on August 17, 2006: "There is no question of India signing either a Safeguards 

Agreement with the IAEA or an Additional Protocol of a type concluded by non-nuclear-weapons states who have signed the NPT." He also vowed that "only when all nuclear restrictions on India have been lifted" will his government bring the civil nuclear programme under outside monitoring.

While the benchmark set by the PM for the lifting of all restrictions prior to the acceptance of inspections is not being met because of the Hyde Act’s ban on enrichment, reprocessing and heavy-water cooperation, the legislation softens the requirement of the Senate bill that the deal take effect only after an India-IAEA inspections agreement has "entered into force". Now, a prerequisite to bringing the deal into force is that India and the IAEA should have "concluded all legal steps required prior to signature" to enforce inspections "in perpetuity".

Another prerequisite is for India to make "substantial progress" on concluding with the IAEA an Additional Protocol. The Hyde Act’s Section 110, however, seeks to extend India’s acceptance of the inspections standard applicable to non-nuclear-weapons states to the issue of Additional Protocol. It defines Additional Protocol as the one set for non-nuclear states in the 1997 IAEA information circular (INFCIRC) 540.

INFCIRC/540 has become firmly established as the NPT safeguards norm for non-nuclear states, which have to accept comprehensive, or "full-scope", inspections on all their nuclear sites, materials and personnel. Designed to uncover undeclared activity, INFCIRC/540 enforces very intrusive verification that extends to all nuclear activities within the state-party, including all sites where material is made or stored or where equipment is placed.

The Hyde Act is proof that by accepting perpetual inspections, India undercut its own case to sign an Additional Protocol granting the IAEA only the titular, non-interventionist responsibilities that agency has in the five established nuclear powers. The US-IAEA Additional Protocol Implementation Bill, which was tagged to the US-India nuclear legislation and passed, has the US making sweeping national-security exemptions that it insists India should not emulate.

 

India, by acquiescing to a status less than that of a nuclear-weapons state even as it retains a nuclear military programme, can expect the IAEA to enforce fail-safe, verifiable civil-military "firewalls" and maximise its inspectors’ invasive ability to detect the smallest possible diversion from the civilian sector.

4. The act perpetually hangs the Damocles’ sword of waiver termination over India’s head.

One of the PM’s benchmarks of August 17, 2006 specifies the "irreversible removal of existing restrictions imposed on India".
The Hyde Act, however, explicitly provides for termination of all nuclear cooperation if India falters on the good-conduct obligations laid down for it in the legislation. And, even if the US were to terminate cooperation, India will not be allowed to break free from the outside monitoring and inspection regime. As the act’s Section 104(d)(5)(B)(ii) stipulates, the US will ensure arrangements to keep "safeguards as set forth in the agreement regardless of whether the agreement is terminated or suspended for any reason".

Titled "Termination of Nuclear Transfers to India," Section 104(d)(3) seeks to enforce rigorous export-control standards on New Delhi by extending India’s liability to "any materially significant transfer" of a nuclear or missile item by any "Indian person" to a third party.

The PM had made it clear that the deal should not be conditioned on India securing an annual US presidential certification that it is in full compliance with congressionally-imposed non-proliferation and other commitments because that would have the effect, in his words, "to diminish a permanent waiver authority into an annual one". Such annual certification, he added, "would introduce an element of uncertainty regarding future cooperation and is not acceptable to us."

Despite his pronouncement, the US Congress chose to retain its annual review of Indian compliance, merely changing the term "certification" to "assessment". Now, the President has to send his "assessment" to Congress on whether "India is in full compliance" with its various US-imposed "commitments and obligations," including on Iran, and whether the "activities and programmes funded under" the legislation "are achieving the goals."

Underscoring the cosmetic nature of the change, the conferees, in their accompanying report, refer to presidential "certification" to Congress. Their report also explains why Congress denied the President the authority he sought to permanently waive relevant sections of the AEC in relation to India, and why instead it carved out a more restricted and conditional waiver authority that is subject to congressional oversight.

5. The act compels India to fully comply with the rules of the Nuclear Suppliers’ Group and Missile Technology Control Regime. It also attempts to drag India into the controversial US-led Proliferation Security Initiative.

Before the deal can take effect, the US President has to attest to Congress about New Delhi’s "unilateral adherence" to the rules of the US-led Nuclear Suppliers’ Group and Missile Technology Control Regime, although neither cartel is willing to accept India as a member. In fact, the legislation enforces such adherence by hanging the threat of termination: all cooperation with India will cease if it breaches the guidelines of either the NSG or MTCR. And if such breach occurs because of the action of "an Indian person", New Delhi will have to establish that it "was made without the knowledge of the government of India".

This is just one example of how a good-faith declaration by India in the July 18, 2005 accord has been turned into a binding, enforceable commitment through the means of US legislation. The Hyde Act also mandates that before the deal takes effect, the US President tell Congress what steps India has taken to fully participate in the Proliferation Security Initiative and adhere to the rules and guidelines of the Australia Group and Wassenaar Arrangement. The US President is also required to report to Congress in detail at regular intervals on the "efforts and progress made towards" accomplishing these objectives. The July 2005 accord, however, makes no mention of the PSI, Australia Group or Wassenaar Arrangement.

The PM has made no statement thus far on the US demand that India unilaterally adhere to the Australia Group and Wassenaar Arrangement. But he declared on August 17, 2006 that the PSI "is an extraneous issue as it is outside the framework of the July 18 joint statement. Therefore, we cannot accept it as a condition for implementing the July statement. Separately, the government has examined the PSI. We have certain concerns regarding its legal implications and its linkages with the NPT. We also have concerns with amendments to the suppression of Unlawful Activities at Sea Treaty under the International Maritime Organisation."

6. Through domestic legislation, Washington is imposing CTBT-plus obligations on India.

"We are not prepared to go beyond a unilateral voluntary moratorium on nuclear testing as indicated in the July statement," the PM proclaimed on August 17, 2006. Yet, the Hyde Act decrees that if India were to detonate a nuclear-explosive device, all nuclear cooperation with it will cease.

The good-faith declaration by India in the July 2005 accord to continue its "unilateral moratorium on nuclear testing" is being turned into an irrevocable commitment formalised and enforced through US law on the pain of re-imposition of civil nuclear sanctions. In other words, the US seeks to enforce New Delhi compliance with a treaty which has still not taken effect and which India has not signed.

This is the first known instance in modern world history that one power has sought to bind another state to an international treaty rejected by its own legislature. The US Senate threw out the CTBT in 1999.

Section 106 decrees that the waiver under the act "shall cease to be effective if the President determines that India has detonated a nuclear-explosive device after the date of the enactment of this title." Section 110 then quantifies a nuclear-explosive device as "any device designed to produce an instantaneous release of an amount of nuclear energy from special nuclear material that is greater than the amount of energy that would be released from the detonation of one point of trinitrotoluene (TNT)".

Such quantification not only goes beyond any definition in the CTBT, but also suggests a possible intention to stop India from conducting experimental hydronuclear tests, permissible even under the CTBT.

While parties to the CTBT can withdraw from the treaty invoking its "supreme national interest" clause, India will have no such option. It is to take on US-imposed, CTBT-plus obligations forever.

7. The act aims to halt fissile-material production in India.

The PM made it plain on August 17, 2006 that, "We are not willing to accept a moratorium on the production of fissile material." He said India can accept only a "non-discriminatory, multilaterally negotiated and internationally verifiable" Fissile Material Cut-Off Treaty (FMCT).

Yet, the Hyde Act, seeking to impose both qualitative and quantitative ceilings on India’s nuclear-deterrent capability, lays great emphasis on getting India to cease all fissile-material production, even before negotiations on an FMCT have begun in Geneva.

New Delhi’s promise in the July 2005 accord to work "with the United States for the conclusion of a multilateral Fissile Material Cut-Off Treaty" has been stretched beyond the proposed FMCT to include India’s own nuclear programme, with the legislation requiring the US President to periodically detail to Congress the "steps that the United States has taken and will take to encourage India to identify and declare a date by which India would be willing to stop production of fissile material for nuclear weapons unilaterally or pursuant to a multilateral moratorium or treaty".

Moreover, the deal will not take effect until the US President has submitted a determination to Congress stating that "India is working actively with the United States for the early conclusion of a multilateral treaty on the cessation of the production of fissile materials for use in nuclear weapons or other nuclear explosive devices."

8. The act seeks to subject India’s nuclear-weapons programme to sustained scrutiny through Congressional action.
The PM has repeatedly asserted that the deal is about nuclear energy, not about India’s strategic programme. "We have made clear to the US that India’s strategic programme is totally outside the purview of the July statement, and we oppose any legislative provisions that mandate scrutiny of either our nuclear weapons programme or our unsafeguarded nuclear facilities," he told the Rajya Sabha on August 17, 2006.

The Hyde Act, however, has less to do with nuclear-energy cooperation and more with seeking to fashion wide-ranging non-proliferation controls on India, including fetters on the Indian nuclear military capability. It stipulates that "the President shall keep the appropriate congressional committees fully and currently informed of the facts and implications of any significant nuclear activities of India," including "significant changes in the production by India of nuclear weapons or in the types or amounts of fissile material produced," and "changes in the purpose or operational status of any unsafeguarded nuclear fuel cycle activities in India".

The act also demands annual estimates from the administration on "the amount of uranium mined and milled in India during the previous year", "the amount of such uranium that has likely been used or allocated for the production of nuclear-explosive devices", and "the rate of production in India" of both fissile material and actual nuclear-explosive devices.

In fact, the legislation seeks to cap, roll back and eliminate India’s nuclear deterrent in the following words — "halt the increase of nuclear-weapons arsenals in South Asia, and to promote their reduction and eventual elimination."

Despite Washington’s claim that the deal symbolises a special relationship with New Delhi, the Hyde Act not only equates India with Pakistan repeatedly but it also directs the administration to "continue its policy of engagement, collaboration and exchanges with and between India and Pakistan". This has to be seen against the statement of US assistant secretary of state Richard Boucher that India should define its deterrent only in relation to Pakistan and enter into "mutual understandings" with Islamabad "in both conventional and nuclear areas".
The US aim clearly is to deter the rise of a nuclear India that could threaten US global or regional interests. For the US, capping India’s deterrent also holds the key to containing Pakistan’s nuclear ambitions and permitting Beijing to halt its covert transfers to Islamabad.

 

If the deal takes effect, India can forget about emerging as a full-fledged nuclear-weapons state or a strategic peer to China. Little surprise thus that Mr Burns, speaking in the lexis of colonisers "liberating" natives, hailed the Hyde Act as "the Liberation Act 2006 for India".
(Brahma Chellaney, professor of strategic studies at the Centre for Policy Research, is the author of Nuclear Proliferation: The US-India Conflict)
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