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Deal destroys PM’s pledges: Nuke bill puts chains on India retroactively

By Brahma Chellaney, 

Asian Age, Dec. 18, 2006

New Delhi, Dec. 17: The entry into force of the much-trumpeted nuclear deal with the United States is still distant and uncertain, but the new Hyde Act demands that India be in compliance with the mandated non-proliferation conditions retroactively from July 18, 2005 or lose out on civil nuclear cooperation. India, put simply, is already on good-behaviour notice. This is just one of several ominous provisions in the Act to have escaped public notice. Among other things, this legislation does the following:

** It seeks to deny India any wiggle room by rigorously dotting the i’s and crossing the t’s in the conditionalities it enforces, with its accompanying explanatory statement purging any doubt about the legal intent behind each stipulation;

** It negates India’s minimal objectives one by one, citing in its explanatory statement specific assurances of Prime Minister Manmohan Singh to Parliament to rule them out;

** It puts paid to the Indian desire for the full removal of sanctions on import of natural uranium by imposing assorted fuel-related curbs and expressly barring India from building any uranium stock of a size that would permit its "riding out any sanctions that might be imposed" by the US in the future;

It barely disguises the linkage between US inspections (including through "end-use monitoring" and a highly intrusive programme involving the US National Nuclear Security Administration) and the detailed information it wants the administration to ferret out on a yearly basis for congressional review on various classified aspects of Indian nuclear capabilities;

It commands New Delhi to "unilaterally adhere" to the US-led Missile Technology Control Regime by "special" (formal) procedure and then records that India will remain a target of this cartel without fail;

To close the possibility of India escaping from US-imposed conditionalities by going to a less-demanding supplier like Russia, it sets a precondition to the deal’s entry-into-force — that any agreement on change of rules by the Nuclear Suppliers’ Group mirror the scope and rigour of standards set by Congress for Indian compliance;

It goes beyond the Senate and House bills to hold India liable for the action of "an Indian person", a term it defines as including "non-Indian nationals" under "India’s jurisdiction";

While dictating copious conditions to govern Indian imports (with a cooperation cut-off to involve "the return of US-origin items and materials"), it seeks unconditional access to Indian nuclear skills, in keeping with secretary of state Condoleezza Rice’s statement: "We plan to expand our civilian nuclear partnership to research and development, drawing on India’s technological expertise to promote a global renaissance in safe and clean nuclear power".

Never before in modern US history has a law been enacted imposing such stifling conditions on an avowed "strategic partner" to permit cooperation in just one area as the Hyde Act.

Yet false expectations are being officially cultivated that the planned bilateral civil nuclear cooperation accord with the US (the so-called "123 agreement") will be able to address India’s concerns. It is as if India wants to live up to George Santayana’s saying: "Those who cannot remember the past are condemned to repeat it".

In 1963, India signed with the US a similar 123 agreement to build its first power reactors at Tarapur. That was a model accord, protective of Indian interests and free of any Hyde Act-style overarching legal framework. Yet, 15 years later, the US effectively gutted the accord by retroactively rewriting its terms through a new domestic law — the 1978 Nuclear Non-Proliferation Act (NNPA).

A 123 agreement may not enjoy treaty status in international law, but America’s unswerving legal position has been to treat such an accord with any nation as less than sacrosanct and liable to change in response to the evolution of US domestic law. It has underscored its rights by pointing out that a 123 accord is a requirement not of international but US law.

The Hyde Act will hang the Damocles’ sword over India’s head, even with a 123 accord in place. Consider the following:

** The Hyde Act brassily rubbishes the PM’s assurances to Parliament.

The act’s explanatory statement refers to the PM’s "separation plan" to Parliament wherein it was stated: "The US will support an Indian effort to develop a strategic reserve of nuclear fuel to guard against any disruption of supply over the lifetime of India’s reactors". It then mocks that claim through executive-branch testimony that "the US does not intend to help India build a stockpile of nuclear fuel for the purpose of riding out any sanctions that might be imposed in response to Indian actions, such as conducting another nuclear test".

Similarly, the explanatory statement refers to the US commitment to "full civil nuclear cooperation" — repeatedly cited by the PM in Parliament — and then records the administration’s undertaking that there will be no reprocessing or enrichment cooperation with India.

The explanatory notes also cite and deride the PM’s March 6, 2006, statement in Parliament that in the event of fuel-supply disruption, the US will "jointly convene a group of friendly supplier countries, such as Russia, France and the United Kingdom, to pursue such measures as would restore fuel supply to India". Such assurance, the notes state, is to be limited to "disruption of supply of fuel due to market failures or similar reasons", and cannot cover a cooperation cutoff arising from India’s non-compliance with the conditionalities.

A limited assurance of this kind, in any case, will be worthless because the global nuclear reactor and fuel business, controlled by a tiny supply cartel made up of a few state-guided firms, is the most politically regulated commerce in the world, with no open market and thus no prospect of "market failure".

The Hyde Act makes clear that the various reporting requirements — ballyhooed by spinmeisters as innocuous and nominal — are linked to statutory congressional oversight and the termination provisions.

It is to enforce "India’s continued implementation" of obligations that the legislation, as its explanatory statement affirms, "contains reporting requirements and a provision that calls for termination of exports in the event of violations of certain commitments."

The claim about "non-binding provisions in this law" is a classic oxymoron like a "legal murder" or "wise fool." There is nothing in the act’s provisions or explanatory notes to inspire such imagination.

** The Hyde Act has already put India on good-behaviour notice retroactively from July 18, 2005.

While the administration had sought a waiver for India from earlier as well as prospective actions prohibited in the US Atomic Energy Act’s Section 129, the Hyde Act sets July 18, 2005 as a cutoff date for India refraining from any proliferation activity barred therein. The act’s explanatory notes plainly assert that any Indian activity thereafter will invoke Section 129, titled, "Conduct Resulting in Termination of Nuclear Exports".

Having classified India as a non-nuclear-weapons state (NNWS), the act sets out to permit a presidential pardon of Indian activities inconsistent with NPT obligations for NNWSs only prior to July 18, 2005. For all subsequent activities, India is to be held to the NPT constraints as defined by Section 129.

This means that India now has to live up to the good conduct prescribed for a NNWS by Section 129, lest the promised cooperation with the US not begin.

The Hyde Act’s requirements that US agencies have a monitoring role in India are intended to facilitate gathering of inside information on the Indian nuclear programme, including "the rate of production" of fissile material and nuclear-explosive devices and "the amount of uranium mined".

Having mandated collection and submission of detailed information on Indian nuclear activities to the US Congress yearly, including in classified form if necessary, the act provides for the instrumentalities to achieve that, including the Section 109 requirement for an access-gaining programme "with scientists" in India and the Section 104(d)(5)(B)(i) stipulation for "end-use monitoring", to be carried out in parallel to international inspections.

At an August 3, 2006 hearing, newly-nominated assistant secretary John C. Rood tried to dissuade Congress from setting up a statutory inspection regime for India, saying verification mechanisms operated by the US departments of energy and commerce and the Nuclear Regulatory Commission would be available for end-use inspections in India. "We would have preferred to rely on these existing mechanisms as opposed to creating an additional end-use verification procedure for India. We did not discuss creation of such a framework with the Indians during our discussions with them", Mr Rood said.

Yet, despite a further plea by Dr Rice, Congress went ahead and laid down statutory end-use monitoring in India through Section 104(d)(5)(B)(i).

In addition, the act calls for "fallback US safeguards" through Section 104 (d)(5)(B)(iii) in case "budget or personnel strains in the IAEA" render it "unable" to fully enforce inspections. Given that international inspections on India’s entire civilian programme will cost millions of dollars annually and entail deployment of many technical experts, the act seeks to ensure that, in the event the IAEA is unable to arrange such resources, India does not escape with less intrusive or stringent safeguards.

In other words, the act eliminates the option of IAEA inspections in India being of the nominal type applicable to the established nuclear powers or below the rigorous NNWS standard.

 

The Hyde Act, seeking to keep the door closed to broader dual-use technology cooperation with India, stipulates that US "missile sanctions law" will still apply to New Delhi even after it meets the required standard of "unilateral adherence" to MTCR.

Through formal "special procedures", the act demands New Delhi’s "unilateral adherence" to MTCR and NSG, both of which decline to admit India as a full member. The NSG is a club of NPT states to uphold NPT interests, and India has repeatedly been told it just doesn’t qualify for membership. India similarly has no early prospect of being admitted to the MTCR, which has yet to formally let in China.

Ingeniously, the act draws a distinction between an "MTCR adherent" and a "unilateral adherent" to expressly keep India within the sanctions purview of Section 73 of the US Arms Export Control Act. Through its explanatory statement, it puts on record Dr Rice’s statement that because India has "committed to unilaterally adhere" to MTCR, it "would not be considered an ‘MTCR adherent’ as defined under Section 73".

Furthermore, the act seeks to hold India to a unique standard for continuation of cooperation by mandating a cutoff of all exports "if an Indian person engages in transfers that are not consistent with NSG or MTCR guidelines". The act’s Section 110(5) defines the term "Indian person" as encompassing both entities and individuals (including "non-Indian nationals") under India’s jurisdiction.

'

By unilaterally adhering to MTCR and NSG through formal procedures rather through a voluntary public declaration, India will not only undermine its leverage to gain membership, but it also will become bound by all future decisions of NSG and MTCR even if they impinge on Indian interests.

It is unthinkable that China, admitted to NSG in 2004 and a voluntary adherent to MTCR, would commit itself to formally observe the rules of a cartel that keeps it out. In fact, as underscored by its continuing missile-technology transfers to Pakistan, China’s faithfulness to MTCR is voluntary in the true sense of that term.

The Hyde Act lays down that a NSG export-rules exemption for India should neither be less stringent than what the Act has prescribed nor take effect before final congressional consent.

If other supplier-states like Russia and France seek to impose less onerous conditions on opening civil nuclear cooperation with India, the US is required by its new legislation to block that. No decision should "disadvantage US industry by setting less strict conditions ... than those embodied in the conditions and requirements of this Act". The act’s explanatory notes explain that the US "possesses the necessary leverage" to ensure this because the NSG operates by consensus.

The act wants the other NSG members to act in concert with the US "in terms of the timing, scope and safeguarding of nuclear supply", and that any Indian violation of its commitments to one NSG member, such as the US, "should result in joint action by all members, including, as appropriate, the termination of nuclear exports".

Nothing better illustrates how the Hyde Act is loaded with conditionalities extraneous to civil nuclear energy cooperation than its repeated references to Iran.

After the House of Representatives passed a last-minute resolution by voice vote to retain in the final congressional bill the Senate bill’s Iran-related demand on India, the conferees had no choice but to keep it. However, on their own, they went from one Iran-related clause in the Senate bill to three clauses in the final legislation, with the explanatory statement citing Iran 15 times.

Stripped of its earlier linkage with UN resolutions, the Iran provision has emerged with greater bite. It figures as an item in both the list of presidential determinations and the annual reporting section. To create a false impression of dilution, the presidential-determination requirement was split into two parts, Section 104(b) and (c), with Iran being slipped into subsection (c), which actually repeats the determinations of subsection (b) in order to specify what each listed determination should contain in report form to Congress.

A nuclear deal that Dr Singh made the centrepiece of his foreign policy has now become a challenge to salvage his legacy.

(Brahma Chellaney, professor of strategic studies at the Centre for Policy Research, is the author of Nuclear Proliferation: The US-India Conflict) 
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