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While every Indian would like to see an end to US nuclear export controls against India, the celebrations have begun prematurely. It will be months before we may know whether the US-India deal will take effect. But the revelry in India would suggest that it is already a done deal and that the conditions it packs in do not matter.

Little surprise, therefore, that even the New York Times got taken in by the Indian hype and hoopla to publish a report from its correspondent in New Delhi that claimed President George W. Bush will "sign into law," not the new legislation, but the "landmark nuclear deal," allowing India "into the world’s nuclear club while others are denied." The so-called Hyde Act, despite acknowledging India’s nuclear-weapons programme, classifies this country as a non-nuclear-weapons state and explicitly mandates it be kept out of the nuclear club for all time.

Moreover, the Act does not automatically permit civil nuclear commerce with New Delhi. It merely lays out the conditionalities India has to meet and the different processes it has to go through before the US President can return to Congress with the specified determinations to win ratification of a qualified, limited waiver for New Delhi from US laws — a waiver subject to stringent Congressional review annually.

The term, presidential determination, is a diplomatic idiom for India having met the set preconditions. Once a waiver has been granted, its continuation will then hinge on cyclic presidential "assessment"  (or "certification," as the law’s explanatory notes admit) that New Delhi is living up to the various prescribed conditions. It will be in such oppressive circumstances that India will be invited to award multibillion-dollar contracts and help revive the decrepit US commercial nuclear power industry, bereft of a single reactor order since the 1970s.

The Act’s explanatory notes elucidate why Congress denied the President both the permanent waiver authority he sought for India as well as a fast-track executive right to conclude and implement the bilateral agreement required under Section 123 of the US Atomic Energy Act (AEC). Further, before the vaunted deal can take effect, Congress will have another careful look at the deal’s complete package of operational content, based on the implementation of the various India-related terms of the Hyde Act.

Despite the brave face it has put up, the Indian government is genuinely concerned about the Hyde Act’s grating provisions and unsure whether in the end the deal can come into force or even be acceptable to it. After all, what the original Indo-US accord of July 18, 2005 promised bears little resemblance to what is on offer today.

At that time, President George W. Bush pledged that "he will work to adjust US laws and policies, and the United States will work with friends and allies to adjust international regimes to enable full civil nuclear energy cooperation and trade with India." Can a restrictive waiver option involving less than full cooperation and hanging the threat of re-imposition of sanctions to compel India to continually abide by a set of stipulated good-conduct conditionalities be read as Washington fulfilling its commitment?

What did New Delhi, for its part, commit then? That it "reciprocally agree(s) that it would be ready to assume the same responsibilities and practices and acquire the same benefits and advantages as other leading countries with advanced nuclear technology, such as the United States." The obligation of reciprocity, however, has been turned on its head, with the US shifting the onus on India. Besides, can anyone argue today that India is being permitted to "assume the same responsibilities and practices" or "acquire the same benefits and advantages" as the US?

Indian naïveté is what the original accord highlights today. All the original Indian promises have been stripped of their stated voluntary quality and turned into legally binding and irrevocable commitments through the means of US domestic legislation, while Indian Parliament has been shut out continuously from scrutinising the deal in detail. It is as if what is at stake is the future of America’s nuclear programme and policy, not India’s.

India has to brace up for more surprises. After 17 months, only the first of several processes has been completed to bring the deal into effect. And what New Delhi sees at this point is anything but gratifying. The Hyde Act, far from easing India’s concerns, has rubbed in the chafing conditionalities.

Yet New Delhi finds itself in a tight corner, bridling at what it calls the Act’s "extraneous and prescriptive provisions" but unwilling, indeed powerless, to turn its back on a deal in which it has heavily invested political capital since mid-2005. And the more it goes down this path to complete the other processes, the more it will get sucked in, unable to retrieve ground.

The PM’s view today is that India cannot rebuff a deal for which the Bush administration worked hard to get the enabling legislation passed and that it should await the completion of the next stage — the bilateral cooperation accord, dubbed the 123 agreement. It will be far more daunting for India, however, to pull out at the end of the next phase when the same administration has invested greater time to negotiate the technical rules of cooperation with New Delhi.

It is always advisable to avoid steep action in diplomacy. But a tough choice cannot be put off to a tougher future date.

India’s predicament, alas, is self-made. By hesitating to define its redline in time and declining to build leverage vis-à-vis the US through a role for Parliament, the government has boxed itself into a corner. The PM spelled out the benchmarks on August 17 rather belatedly (and grudgingly) after India had already cut the ground from under its feet, with chief negotiator Shyam Saran having joined US undersecretary Nicholas Burns in Paris to publicly hail the conditions-saturated House committee bill as "a great job." New Delhi chose not to place a single objection on public record when the House and Senate committees and then the full House voted.
Today the same mistake is being repeated on a bigger scale. Even when confronted with an uncongenial final piece of US legislation that starkly defines the conditionalities of both cooperation and termination, the government has fought shy to articulate its reservations and concerns. Worse, it has baulked at taking even Parliament into confidence, with the foreign minister making an evasive statement that carried just three sentences on the new US law.

In the last session, the government stopped Parliament from passing any resolution on the deal by insisting it wait for the final bill because of US assurances. Now the refrain is let us wait for the 123 accord because, as Pranab Mukherjee put it in Parliament, "the US administration has categorically assured us that this legislation enables the US to fulfill all of the commitments it made to India." Whom is he trying to kid?

One doesn’t have to wait for the 123 accord to know that it cannot address several of India’s key concerns. Mukherjee knows that. The writing on the wall is already clear. Consider the following:

** A 123 agreement — a requirement of US law — will be a subsidiary arrangement under the Hyde Act, read with the AEC. The Hyde Act lays down the "procedures and conditions" the bilateral accord has to meet before it can win Congressional approval. The Act not only defines the legal framework for the 123 accord but also sets India-specific conditions in relation to the deal’s other processes involving the Nuclear Suppliers’ Group and International Atomic Energy Agency.

In negotiating a final 123 agreement, India will be assisting the US to meet the requirements of its domestic law, including the demands of the Hyde Act. An auxiliary arrangement worked out in this manner cannot give India relief from the rigours of the Hyde Act.

** The US Congress refused to give the President the fast-track executive power he sought to negotiate and implement a 123 agreement with India. Under the now-standard authority the White House sought, a 123 accord could have been stopped in Congress only by passage of a resolution of disapproval in both chambers with a two-thirds vote — a very high bar.

Instead, Congress chose not only to define the parameters and conditions the 123 accord with India has to meet, but it also brought in the requirement that such agreement be approved by a joint resolution of both chambers. The agreement will founder if either chamber did not pass such a resolution within 90 days of its submission. This criterion was designed to ensure the accord conforms strictly to the terms of the Hyde Act.

**  What should cause New Delhi disquiet is that Congress has left open the possibility of attaching conditions to the 123 agreement at the time it is submitted for approval.

Despite the Hyde Act providing for an expedited consideration of a bilateral accord with India through an up-or-down vote on a joint resolution — a practice that does not permit any amendment — the law’s explanatory notes state that Congress could still "pass a joint resolution of approval with conditions" by giving up "the expedited procedures offered by Sections 123 and 130 of the AEA."

That is exactly what happened in the case of the US nuclear deal with China when Congress attached three conditions to its 1985 joint resolution of approval, resulting in a nearly 13-year wait before a presidential determination could clear those conditionalities.

** A 123 agreement will be considered by a Congress controlled by Democrats, with the beleaguered Bush even weaker. The new Congress will go over the bilateral accord with India with a fine-toothed comb and make sure at least it does not lighten the burden cast on India by the Hyde Act.

** No bilateral accord, however well negotiated, can change a basic reality: the unique Hyde Act seeks to bear down India through conditionalities enforceable by the US government under Congressional oversight. An Indian violation of a prescribed obligation would trigger termination of cooperation, leaving New Delhi high and dry. In fact, the 1963 Indo-US nuclear accord covering Tarapur was cast off by Washington in the 1970s on grounds that domestic law can retroactively override a 123 agreement.

The PM’s stance indeed raises a troubling issue. Through his readiness to negotiate within the framework set by the Hyde Act and meet this legislation’s terms on various fronts, including its call to embrace "specific procedures" for what was to be a voluntary Indian adherence to the NSG and the Missile Technology Control Regime, he is sending out an unfortunate message — that India is willing to underpin the Act’s application of the principle of extraterritorial jurisdiction.

** Due to an explicit bar in the Hyde Act, a 123 agreement cannot get India a credible assurance of fuel supply over the lifetime of reactors it opens to permanent international inspections. The Act admits its bar on building lifelong fuel reserves is intended to underpin Indian vulnerability to US penal action by ensuring that India cannot ride out any sanctions.

This prohibition undermines the PM’s raison d’être for wanting to import high-priced power reactors dependent forever on foreign fuel. In fact, the Act seeks to ensure that fuel supply to India is commensurate with "reasonable reactor operating requirements," rather than of a size (as the explanatory notes assert) "that would enable India to break its commitments, or end its moratorium on nuclear testing, and (yet) maintain its civil nuclear energy production despite unilateral or international sanctions."

The only imported fuel store India will be allowed to maintain will be limited to help "minimise down time when reactor cores are removed." Indeed, the Act contains several restrictive fuel-related clauses covering the entire gamut from imports to utilisation to spent fuel shipment, in addition to seeking an early halt to all Indian production of weapons-usable fissile material.

In that light, how can a 123 agreement incorporate reliable guarantees of fuel supply to cover the lifespan of safeguarded reactors? Given the express intent of this India-specific US Act, a fuel-supply assurance in a 123 accord, in any event, will not be credible.

 

The US currently has 23 bilateral agreements in place, none of which guarantees lifetime fuel supply. The one accord that did — the 1963 agreement with New Delhi, which guaranteed fuel "as needed" by India — it broke with impunity.

** A 123 agreement cannot get India reprocessing and enrichment cooperation with the US because the Hyde Act bans that. Such cooperation indeed would run counter to the Act’s aim to keep India dependent and susceptible on the fuel front.

 

Allowing New Delhi to import enrichment equipment as well as sufficient quantities of natural uranium even under IAEA safeguards will undermine that objective, because India would be able to reduce its fuel vulnerability by substituting some imports for new reactors with its own low-enriched uranium. Reprocessing cooperation under safeguards also militates against the Act because it would permit India to expand its plutonium economy and develop its fast-breeder and embryonic thorium capabilities. By contrast, the US has transferred reprocessing technology to close allies Australia and Japan.

The explanatory notes do not hide the law’s objective to confer a client-state status on India and place it in the group of "have-nots" under Bush’s February 2004 proposal. That proposal aims to create a fissile-material NPT by dividing the world into two — those states with complete fuel-cycle capabilities whose rights to reprocess and enrich will be preserved, and the rest which are made to forego the development of a fuel cycle.

Eliminating India from the first category despite its possession of a complete fuel cycle, the notes assert that "the world must not accept a claim by a non-nuclear-weapons state of a right to develop or possess a complete nuclear fuel cycle if that country has not provided convincing evidence that its nuclear activities are fully safeguarded from contributing to a nuclear-weapons capability."

** India’s fond hope that a bilateral accord will permit it without caveat to reprocess spent fuel with its own technology has to be examined in the light of its bitter experience over the 123 agreement of 1963. That accord gave the US the first option to buy spent fuel in excess of India’s needs — an option it has not exercised. The accord, which expired in 1993, permitted India to reprocess after a "joint determination" with the US that the concerned facility is properly safeguarded — a determination Washington declined to hold.

The US today should be asked to show its sincerity by letting India reprocess the accumulating Tarapur spent fuel, besides compensating it for the large storage costs it has incurred.

Awash in separated plutonium, the US has not reprocessed civilian spent fuel since 1972, but this year announced plans to build a fuel-recycling facility under Bush’s Global Nuclear Energy Partnership (GNEP). For India, reprocessing is at the core of its plans to build energy security through a three-stage nuclear programme.

The official plea to await the outcome of negotiations over a 123 agreement is an attempt to defer the day of reckoning to the term of a succeeding government. Casuistry cannot camouflage reality.

A 123 agreement that satisfies India’s concerns will not reach or pass the US Congress. An India protective of its interests would have ensured that its own draft of a 123 accord formed the basis of negotiations. Instead, underlining its grim position, India is negotiating on the basis of a US-prepared draft submitted months ago.

The more India stays on the present path while keeping up the pretence that things are going well, the more unlikely it will be able to back off without damaging its interests and its relations with the US. And the more the government prevents Parliament from playing its rightful role, the more the world’s largest democracy will stick out for an oddity — while millions of dollars were spent by New Delhi to lobby US Congressmen, the national legislature continues to be stonewalled. If the US could act on the deal in a bipartisan way, why shouldn’t India?

Building close relations with the US chimes with Indian interests. If today India were to tell the US (to borrow an old song title) "thanks a lot, but no thanks," bilateral ties will be barely affected. When India went back on its understanding with the US to sign the Comprehensive Test Ban Treaty in 2000, did the ties suffer? US-India ties have gained a momentum of their own, and don’t need the deal as a defining feature. An India that can say no in defence of its interests will earn more US respect.
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